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L c airements and Relevant and Appropriate Requirements

ARARS consist of two sets of requirements, those that are applicable and those that are
relevant and appropriate. Applicable requirements are those substantive standards that
specifically address the situation at a CERCLA site; however, an applicable requirement need
not have been promulgated specifically to apply to CERCLA sites. Decisionmakers have
minimal discretion in determining whether a requirement is legally applicable; if the
jurisdictional prerequisites of the requirement, when objectively compared to the
circumstances at the site, show a direct correspondence, the requirement is applicable. These
prerequisites consist of identifying: (1) who is subject to the statute or regulation; (2) what
types of substances o activities fall under the authority of i statute or regulation; (3) what _
is the time period for which the statute or regulation is in effect; and, (4) what types of
activities does the statute or regulation require, limit, or prohibit. If a requirement is not
legally applicable, a decisionmaker must exercise best professional judgment to determine
whether it is relevant and appropriate under the circumstances of the release of contamination.

The procedure for determining whether a requirement is relevant and appropriate is a two-
step process. First, to determine relevance, the decisionmaker must determine whether the
requirement addresses problems or situations sufficiently similar to the circumstances of the
proposed response action. Second, for appropriateness, the determination must be made as to
whether the requirement would also be well-suited to the conditions of the site. There are
eight comparisons which must be made, where pertinent, in determining relevance and

. appropriateness (40 CFR Part 300.400(g)2)):

« The respective purposes of the requirement and of the CERCLA action;

« The medium regulated or affected by the requirement and that which is contaminated
or affected at the CERCLA site;

« The substances regulated by the requirement and those found at the CERCLA site;

« The activities regulated by the requirement and the remedial action contemplated at the
CERCLA site;

« Any variances, waivers, or exemptons of the requirement and their availability for the
circumstances at the CERCLA site;

« The respective type of place regulated and that affected by the release or CERCLA
action;

+ The type and size of the structure or facility regulated, and such affected by the
release or contemplated by the CERCLA action; and,

« Any consideration of use or potential use of affected resources,
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respectively, in the requirement and at the CERCLA site.

~ Note that in some cases, only a portion of a requirement will be both relevant and
appropriate. Once a requirement is deemed relevant and appropriate, it must be attained (or
waived). If a requirement is not both relevant and appropriate, it is not an ARAR.

To-Be-Considered Requirements (TBC’s)

Many Federal and State environmental and public health agencies develop criteria,
advisories, guidance, and proposed standards that are not legally enforceable but contain
information that would be helpful in carrying out, or in determining the level of
protectiveness ot, selected remedies. In other words, "to be considered” (TBCs) materials are
meant to complement the use of ARARs, not to compete with or replace them. Because
TBCs are not ARARs, their identification and use are not mandatory.

[n conjunction with the completion of the baseline risk assessment, where no ARARs
address a particular situation, or the exising ARARs do not ensure sufficient protectiveness
(e.g., because of cumulative effects due to either multiple pathways for exposure to a
contaminant, or multiple contaminants in a single pathway), the TBC advisories, criteria, or
guidelines should be used to set cleanup targets. In such cases, health advisories or toxicity
values, together with standardized exposure assumptons, are used in setting the preliminary
remediation goals.

Also, TBCs may be invaluable in deciding how to carry out a particular remedy. Many
ARARs have broad performance criteria but do not provide specific instructions for
implementation. Often those instructions are contained in supplemental program guidance.

SCOPE OF ARARs

ARARs are identified on a site-by-site basis for all on-site response actions where
CERCLA authority is the basis for cleanup. The lead agency (e.g., EPA, another Federal
agency, or a State) as well as the supporting agencies must identify and discuss information
about potential ARARs with each other. For Fund-financed CERCLA sites and for those
actions taken pursuant to CERCLA Section 106 authority, EPA makes the final decision on
ARARs. Cleanups at all CERCLA sites, regardless of which agency has the lead, must
comply with (or waive) ARARs. It is important to recognize that CERCLA addresses two
types of response actions, remedial and removal; two classes of requirements, substantive and
administrative; and, two cleanup locations, on-site and off-site.

Remedial Actions

According to CERCLA and the 1990 NCP, all remedial actions taken under CERCLA
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must meet ARARs at the completion of the action (or justify a waiver). Further, the 1990
NCP requires CERCLA remedies to attain or waive ARARs during the course of a remedial
action. Moreover, where an ARAR requires a permit, CERCLA provides for the on-site work
to comply with only the substantive, but not the administrative, requirements of the ARAR.
Complying with ARARs both during the implementation and upon completion of an action
helps the lead agency assure that the activity can be carried out in a manner that is protective
of human health and the environment.

wal Actions

Although the statute specifies ARARs only for on-site remedial actions, the implementing
rule, the NCP (at 40 CFR Part 300.415(i)), requires removal actions to attain ARARs to the
extent practicable, considering the exigencies of the situation at the site. Reguladons under
other environmental and public health laws may help determine the appropriate manner in
which to proceed with a removal action. Removal actions generally focus on the stabilization
of a release or threat of release and mitigation of near-term threats. For example, a removal
action may be conducted to remove large numbers of leaking drums and the associated
contaminated soil.

EPA has adopted two criteria for determining practicability: the urgency of the situation
and the scope of the removal action. Because of the urgency at the site, an On-Scene
Coordinator (OSC) may have to undertake an immediate response to remove or stabilize
leaking drums near a residential area in order to prevent a fire or explosion. Where such
conditions constrain or preclude efforts to identify and attain ARARs, the OSC’s
documentation of these conditions will be considered sufficient basis for justifying not
attaining all ARARs.” Where a removal action is for a limited purpose (e.g., to address a
direct-contact threat to nearby schoolchildren), attainment of soil cleanup ARARs that would
require a more extensive response action may be beyond the scope of the removal action, and,
therefore, impracticable. Moreover, requirements are only ARARs when they pertain to the
specific action(s) undertaken on-site. For example, if the removal of the drums also included
excavating highly contaminated soil, the removal action would not have to meet standards for
other media, if those standards might be ARARs for a final remedial action at the site.

Substantive Requirements

Although a substantive requirement usually specifies a level or standard of conwol, it
could instead provide performance criteria or location restrictions. In addition, monitoring
requirements are considered substantive, for the purpose of ascertaining whether the levels
and limitations set in the decision document have been attained.

Remedies conducted entirely on-site must comply with only the substantive provisions of

requirements that are ARARs, pursuant to CERCLA Sec. 121(d)(2). Also, CERCLA Sec.
121(e)(1) specifically exempts on-site actions from obtaining Federal, State, and local permits,
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although the substantive provisions of permitting programs that are ARAR must be met (or
waived). This permit exemption applies to all on-site CERCLA activities both before and
after the remedy has been selected. The exemption applies regardless of whether the lead
-agency is EPA, another Federal agency, or a State, when the activity (which could be an
investigaton or a Sec. 106 action) is conducted entirely on-site.

#  istrative Requirements

Exemption from administrative requirements for on-site actions promotes expeditious
response to protect human health and the environment from actual and potential threats at
CERCLA sites. Congress recognized that subjecting CERCLA decisionmaking to the myriad
of overlapping and potentially disparate administrative requirements of other Federal and State
laws might significantly lengthen response time. Moreover, CERCLA has its own set of
procedures designed to promote the type of consultation and public review generally achieved
during the permit application process. These procedures address the remedy selection process
and also provide opportunities for systematic State and community involvement.

Administrative requirements consist of those mechanisms that facilitate the
implementation of the substantive requirements of statutes or regulations. In other words,
requirements that in and of themselves do not define a level or standard of control are
considered administrative; e.g., approval by or consultation with administrative bodies,
application for permits, documentation, reporting, and recordkeeping. However, EPA
recognizes the benefits of consultation, coordination, reporting, and other such practices and
strongly encourages decisionmakers to engage in these activities, as well.

On-Site vs, Off-Site

CERCLA and the NCP provide decisionmakers with guidelines on the ways to determine
whether actions will be conducted on-site. In the NCP, the term "on-site” means the
geographical (or, as the NCP calls it, the "areal") extent of the contamination and all suitable
areas in very close proximity to the contamination that are necessary for implementation of
the response action. In this definition EPA includes both the surface area and the air above
the site, as well as the hydrogeologic contamination beneath the surface, including the
ground-water plume.

This broad definition of "on-site” provides EPA with flexibility in situations where
implementation necessitates conducting activities outside of the waste area itself and/or in
areas not contiguous to the site. Cleanup actions that fall within this definition must meet the
substantive but not the administrative requirements. On the other hand, response actions
carried out off-site are simply subject to applicable law, including administrative requirements
and any specified procedures for obtaining permits. For off-site actions, of course, no
analysis of relevant and appropriate requirements is needed, and no statutory ARARs waivers
are available.
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TYPES OF ARARs 7

Any substantive environmental (or State facility-siting) requirement has the potential to be
an ARAR. Due to the complexity of the universe of such requirements, EPA divides ARARs
into three categories to facilitate identification:

« Chemical-specific ARARs usually are either health- or risk-based numerical values or
methodologies that establish the acceptable amount or concentration of a chemical that
may remain in or be discharged to the environment. Where more than one
requirement addressing a contaminant is determined to be ARAR, the requirement that
should be used is the one that is the most stringent. Note, however, that in some
cases, a less stringent requirement is more well-suited to the circumstances at a site,
such that a more stringent requirement will not be deemed to be relevant and
appropriate under the circumstances.

» Location-specific ARARs generally restrict certain activities or limit concentrations of
hazardous substances solely because of geographical or land use concerns.
Requirements addressing wetlands, historic places, floodplains, or sensitive ecosystems
and habitats are potential location-specific ARARs.

« Action-specific ARARs usually are restrictions on the conduct of certain activides or
the operation of certain technologies at a particular site. Regulatons that dictate the
design, constructon, and operating characteristics of incinerators, air stripping units, or
a landfill construction are examples of action-specific ARARs.

Some ARARSs might not fit neatly into any one of these categories while others may
qualify for more than one. Even if an ARAR does not fall into any such category, it may
still be an ARAR if it meets all the jurisdictional definitions for a requirement to be an
ARAR.

TIMING OF COMPLIANCE

Although CERCLA stipulates only that ARARs must be met at the completion of the
remedial action, the NCP requires attainment of ARARs during remediation, as well. During
the course of the Remedial Design/Remedial Action (RD/RA), the lead agency is responsible
for ensuring that all Federal and State ARARs identified for the action are being met, unless a
waiver has been invoked.

An example is air stripping. Air stripping units designed to treat ground water
contaminated with volatile organic compounds (VOCs) have the potential to emit VOCs into
the air. Where Federal and State ARARs goveming air emissions of YOCs or the operation
of air strippers have been identified, the remedial action should attain those ARARs during
the course of cleanup. However, ARARSs that are used to determine final remediation levels
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apply only at the completion of the action. Thus, in the air-stripping example, the ground-
water cleanup levels would not be met until the completion of the air-stripping action, which
could last as little as a few months to several decades.

CERCLA provides a number of waivers, including one for interim actions, as long as the
final action attains the waived standard. If there i1s doubt about whether an ARAR can be met
during the remedial activity, but no doubt that it will be met at completion of the remedy, this
waiver can be considered.

POINT OF COMPLIANCE

Points of compliance for attaining precise remediation levels are established on a site-
specific basis. There are some general policies for establishing points of compliance. For
ground water, remediation levels should generally be attained throughout the contaminated
plume, or beyond the edge of the waste management area when waste is left in place (as in a
closed, capped landfill). EPA does acknowledge, however, that in specific ground-water
cases, an alternative point of compliance might be more protective of public health and the
environment. For air, the selected levels should be established for the maximum exposed
individual, considering reasonably expected use of the site and surrounding area. For surface
waters, the selected levels should be attained at the point, or points, where the release enters
the surface waters.

WAIVERS

In certain instances, EPA may choose an on-site cleanup method which does not meet an
ARAR. CERCLA Sec. 121(d) establishes six conditions under which an ARAR may be
waived:

» Interim Measure

» Greater Risk to Health and the Environment

+ Technical Impracticability

» Equivalent Standard of Performance

» Inconsistent Applicaton of State Requirements

» Fund-Balancing
These waivers can be used for both remedial and removal actions; they apply to ARARs

compliance only on-site. One of these waivers must be invoked for each ARAR that the
remedy will not attain. Other statutory requirements, such as the one mandating remedies that
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are protective of human health and the environment, may not be waived.

‘e .veasure

The Interim Measure waiver (CERCLA Sec. 121(d)(4)(A)) is for a temporary action that
does not attain all ARARs, but will be followed by measures that will complete the cleanup
and attain all ARARs. The interim action should neither exacerbate the problems at the site
nor interfere with the final remedy. An Interim Measure waiver may be useful when a final
remedy is divided into several smaller actions or operable units.

ratc ' Risk to Health and the Environment

The Greater Risk to Health and the Environment waiver (CERCLA Sec. 121(d)(4)(B)), is
for situations in which compliance with an ARAR would result in greater risk than
noncompliance. Before invoking this waiver, site decisionmakers need to consider the
magnitude, duration, and reversibility of adverse impacts resulting from compliance with such
an ARAR, as compared with the protectiveness of a remedy that is not in compliance. Only
for ARARs that would cause greater risk can one invoke this waiver.

Technical Impracticability

The Technical Impracticability waiver (CERCLA Sec. 121(d)(4)(C)) may be used when
compliance with an ARAR is infeasible from an engineering perspective. The term
"impracticable” means an unfavorable balance of engineering feasibility and reliability.

Because engineering is ultimately limited by costs, estimated costs are a legitimate—but not
the primary--consideration in determining feasibility.

Equivalent Sta-  -d of Performance

The Equivalent Standard of Performance waiver (CERCLA Sec. 121(d)(4)(D)) may be
invoked when an ARAR can be equaled or exceeded through an alternate cleanup method,
which should achieve contaminant limitations and demonstrate reliability and effectiveness as
a system. Although this permits flexibility in choosing a cleanup technology, it must not
reduce the standard of performance or the required level of control.

Inconsistent Application of State Requirements

CERCLA Sec. 121(d)(4)(E) allows the selection of a remedy that does not comply with a
State ARAR when that State has applied that particular requirement inconsistently. The
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waiver is designed to avoid unreasonable restrictions at CERCLA sites if those State
requirements have not been applied to non-CERCLA sites. Because EPA presumes State
standards are applied consistently, the State does not have to document consistency unless
requested to do so. Variably applied or inconsistently enforced State standards may prompt
the invocation of this waiver. A single example of the State’s having chosen or approved a
less stringent standard than that specified in the ARAR may be sufficient justification for the
waiver.

Fund-Balancing

A Fund-Balancing waiver (CERCLA Sec. 121(d)(4)(F)) may be applied when the cost of
attaining an ARAR for a solely Fund-financed action does not represent a reasonable balance
between the availability of Fund monies for remedies at other sites and the degree of
protection anticipated at the site. In other words, the waiver may be invoked when meeting
an ARAR would entail such cost in relation to the added degree of protection or reduction of
risk that remedial action at other sites might be jeopardized. As with all waivers, however,
the selected remedy still must comply with the statutory requirement for protectiveness.

It is EPA policy to routinely consider, though not necessarily to invoke, this waiver when
the cost of attaining an ARAR is four times the national average cost of an operable unit.
For example, the threshold amount in 1991 was approximately $57.6 million. The waiver
may be considered at funding levels below the threshold, as well.

ARARs: CERCLA’s RELATIONSHIP TO OTHER LAWS

- The Naton’s goal to protect human health and the environment led to the enactment of
environmental laws which address releases, or threats of releases, of hazardous substances.
Each environmental statute has its own focus, whether to control the level of pollutants
introduced into a single medium or to address a specified area of concern, such as pesticides
or waste cleanup. The following charts summarize how four major Federal statutes interact
with CERCLA actions.
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RCRA

USEPA OSWI

The Resource Conservation and Recovery Act (RCRA, 42 USC Secs. 6901-6987) was
enacted in 1976 to address the problem of how to safely dispose of huge volumes of newly-
generated solid and hazardous waste. RCRA authorizes a general regulatory program for the
"cradle-to-grave" management of all process wastes that are hazardous, and requires
corrective action for releases of such wastes.

RCRA standards may be potential ARARs and may be central 10 selecting remedies at
certain CERCLA sites. In assessing cleanup remedies, CERCLA requires EPA to consider
the long-term uncertaintes associated with land disposal, long-term maintenance costs, and
other consideradons typical of RCRA (RCRA Orientation Manual, EPA Pub. No. 530-SW-
50-036).

RCRA implements (at 40 CFR Parts 240-280) four distinct, yet interrelated, regulatory
programs:

Subtitle C Hazardous Waste Management Program sets national standards for hazardous
waste management and provides for oversight of State implementation of RCRA;

Subtitle D Solid Waste Management Program sets natonal standards for the management
of solid waste (e.g., municipal solid waste landfills)

Subtitle I Underground Storage Tank (UST) Program is designed to protect ground
water from leaking underground storage tanks; and,

Subtitle J Medical Waste Program establishes a two-year demonstration program to track
medical waste from generation to disposal.

Subtitle C hazardous waste requirements most directly relate to CERCLA because of the
similarity of sites and wastes. The standards for managing hazardous waste affect many
CERCLA response decisions (e.g., which off-site disposal facility to use or which regulatory
requirements to consider in response actions).

Example of the use of RCRA: Whenever a CERCLA remedial action involves on-site
treatment, storage, or disposal (TSD) of hazardous waste, the action must meet RCRA
technical TSD standards (40 CFR Part 264).

Although a hazardous waste might not be specifically a RCRA-listed hazardous waste,
RCRA regulations may be found to be relevant and appropriate to a CERCLA site. Thus,
RCRA can directly influence remedial action design and implementation.

For ARARSs information concerning Land Disposal Restrictions and other RCRA
requirements, refer to the RCRA section of the Compendium of CERCLA ARARs Fact
Sheets and Directives (EPA Pub. No. 9347.3-15).

(please see following chart)
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CWA

The objective of the Clean Water Act (CWA, 33 USC Secs. 1251-1376), enacted in 1977
and amended by the Water Quality Act of 1987, is to restore and maintain the quality and
integrity of the United States’ surface waters. The control of discharges to these waters is
accomplished by means of Federal and State discharge standards.

The CWA provisions (40 CFR Part 122) that are most likely to be ARARs for CERCLA
actions address: (1) water quality criteria; (2) surface-water quality; (3) direct discharges to
surface waters; (4) indirect discharges to publicly-owned treatment works (POTWs); and, (5)
discharges of dredge-and-fill materials into surface waters, including wetlands.

CERCLA Sec. 121(d)(2)(B)(i) says that hazardous substances, pollutants, or contaminants
left on-site at the conclusion of the remedial action shall attain Federal water quality criteria,
where relevant and appropriate under the circumstances of the release.

According to CWA Sec. 303, States must promulgate water quality standards, and these will
be applicable to CERCLA discharges. States are required to establish numerical or narrative
standards which will be used to protect the designated use of the water body. These State
water quality standards are based on Federal water quality criteria developed by EPA.

Effluent guidelines are set by the permitting authority, either EPA or the State. These
guidelines are numerical values or standards which any discharge must meet and with which
a CERCLA discharge must comply.

CAA

The Clean Air Act (CAA, 42 USC Secs. 7401-7642) is a comprehensive Federal statute
designed to control and abate air pollution through regulation of air emissions from mobile
and stationary sources. It involves a series of interrelated regulatory programs implemented
by Federal, State, and local authorities. While the initial legislation addressing air pollution
was enacted in 1955, the CAA of 1963 is generally considered to be the precursor of today’s
CAA. The CAA was further amended in 1967, 1970, 1977, and in November 1990.

The Act is implemented at 40 CFR Parts 50-99. For six pollutants (carbon monoxide, lead,
nitrogen dioxide, particulate matter equal to or less than 10 microns particle size (PM,y),
ozone which results from the emissions of volatile organic compounds (YOCs), and sulfur
oxides) the National Ambient Air Quality Standards (NAAQS) have been established (40
CFR Part 50). States are responsible for implementing the NAAQS, which are potential
ARARs in those States that have furnished EPA their State Implementation Plans (SIPs)
stating their strategy for achieving and maintaining the NAAQS.

The CAA and CERCLA interact in two ways: (1) CAA hazardous air pollutants are
included as CERCLA hazardous substances, and, (2) CAA emissions limitations may
become potential ARARs for CERCLA .responses. Note that some air emissions limits are
promuigated under RCRA (40 CFR Parts 264 and 269).

CAA emissions limitations may become ARARs for CERCLA responses in three ways: they
provide triggers for Superfund action (i.e., if baseline conditions (pre-cleanup) exceed air
standards, action may be warranted), cleanup standards for addressing unremediated
conditions, and emission standards for cleanup technologies employed in a response action.

(please see following chart)
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SDWA The Safe Drinking Water Act of 1974 (42 USC Secs. 300£-300j-11) was last amended in
1986. It requires EPA to establish regulations to protect human health from contaminants in
drinking water. CERCLA Sec. 121(d)(2)(A)(i) requires an on-site CERCLA remedial action
to attain SDWA standards or levels of control where they are ARARs. Also, CERCLA Sec.
121(d)(2)(A) requires remedies to attain non-zero Maximum Contaminant Level Goals
(MCLGs), where relevant and appropriate under the circumstances of the site.

* The SDWA implements (at 40 CFR Parts 141-143) the following programs: (1) Drinking
water standards; (2) Underground Injection Control programs; and, (3) Sole-Source Aquifer
and Wellhead Protection programs. Each of these programs either contains standards which
may be potential ARARS or has developed guidance "to be considered” (TBCs) for certain
CERCLA actions such as ground-water remediation.

« SDWA regulations apply to CERCLA site discharges by establishing cleanliness standards,
placing restrictions on technology, and triggering response actions at the sites.

»  Primary drinking water standards, which consist of contaminant-specific standards known as
Maximum Contaminant Levels (MCLS), are enforceable at the Federal level. MCLs are set
as close as feasible to MCLGs, which aré strictly health-based and do not take into account
cost or feasibility of attaining the goals. While EPA sets and enforces the Federal MCLs
and MCLGs, States may adopt and enforce more stringent primary standards. Secondary
standards to regulate the aesthetic quality of water supplies are not enforceable at the
Federal level, unless incorporated into a binding State standard.

«  MCLs and non-zero MCLGs are generally relevant and appropriate for water that is used, or
is to be used, for drinking. The MCLs are established according to MCLGs, as appropriate
l to the site. A proposed MCL is a TBC where no promulgated standard exists.

»  An example of how SDWA regulations become potential ARARs in a CERCLA action is -

I the use of MCLs to set cleanup goals for ground water contaminated with volatile organic
compounds (VOCs). EPA has established enforceable MCLs for VOCs in public drinking

water supplies. These MCLs are usually not applicable but may be relevant and appropriate

for remediating ground water used for drinking.

More information on the subject of ARARs for CERCLA actions can be found in these documents
(listed in order of publication number);

» Nat. 1 Co . -y Plan and Index (EPA/OERR Pub. No. 9200.2-14)

*  ARARs Questions & Answers Fact Shee?: Revised NCP (EPA Pub. No. 9234.2-10/FS)

« ARARs 10k (EPA Pub. No. 9234.2-23)

« ARARs T 7 Course (EPA Pub. No. 9234.2-24)

+  Compendium of CERCLA ARARs Fact Sheets and Directives (EPA Pub. No. 9347.3-15) [current

through August 1991; for later ARARs documents, see latest catalogue of Superfund Program
publications]
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